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PER CURIAM: 

  Benito Hernandez Hernandez pled guilty to illegally 

reentering the United States, after being deported in violation 

of 8 U.S.C. § 1326(a) (2006), and was sentenced to 120 months of 

imprisonment.  On appeal Hernandez raises three issues, whether: 

(1) his sentence was unreasonable; (2) the district court 

plainly erred by failing to comply with 18 U.S.C.A. § 3006A 

(West Supp. 2011); and (3) his sentence exceeded the maximum 

sentence authorized by the indictment and his guilty plea under 

§ 1326(a), in violation of the Fifth and Sixth Amendments.  For 

the reasons that follow, we affirm. 

  We review a sentence imposed by a district court for 

reasonableness under a deferential abuse of discretion standard.  

Gall v. United States, 552 U.S. 38, 46 (2007); United States v. 

Lynn, 592 F.3d 572, 578–79 (4th Cir. 2010) (abuse of discretion 

standard of review applicable when defendant properly preserves 

a claim of sentencing error in district court “[b]y drawing 

arguments from [18 U.S.C.] § 3553 [(2006)] for a sentence 

different than the one ultimately imposed”).  We begin by 

reviewing the sentence for significant procedural error, 

including such errors as “failing to calculate (or improperly 

calculating) the Guidelines range, treating the Guidelines as 

mandatory, failing to consider the § 3553(a) factors, selecting 

a sentence based on clearly erroneous facts, or failing to 
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adequately explain the chosen sentence--including an explanation 

for any deviation from the Guidelines.”  Gall, 552 U.S. at 51.   

  We hold that the district court reasonably based its 

upward variance from an advisory Sentencing Guidelines range of 

51-63 months on a variety of § 3553(a) factors and adequately 

explained its decision to do so.  The district court was faced 

with a recalcitrant defendant who had been deported five times 

in a two-year period and despite his young age had attained the 

highest criminal history category. 

  Because Hernandez failed to object to the district 

court’s ruling that he reimburse the Government for his 

appointed counsel, under 18 U.S.C.A. § 3006A, we only review 

that matter for plain error.  Although the district court failed 

to make the financial findings necessary to order reimbursement, 

Hernandez has not met the demanding burden of showing that 

decision was plain error.  See United States v. Olano, 507 U.S. 

725, 732-35 (1993) (providing test for plain error; noting that 

appellants bear the burden of proof with respect to prejudice of 

their rights).   

  Hernandez concedes that his last argument is barred by 

the Supreme Court’s opinion in Almendarez-Torres v. United 

States, 523 U.S. 224, 233-35 (1998).  Accordingly, we affirm 

Hernandez’s conviction and sentence.  We dispense with oral 

argument because the facts and legal contentions are adequately 
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presented in the materials before the court and argument would 

not aid the decisional process. 

AFFIRMED 


